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Honolulu, HawaiigOBl3

Mr. Steven Chang
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Re: Waímanalo Gulc*r Sanitary L_andf¡ll WGSL)
Storm Water Drainage

Messrs. Gilland Chang and Ms. Seto:

l.am writing in responge !o Departnrent of HeaÌth (DOH), Clean Water Branch,s
(GÌAfB's) recent directive to the Department of EnvironmentalServices 1EÑV¡ and
W":t" Management Har¡¡ai¡ WMH) froafvlikg Tsujito post signage retàting to reteases
of allegedly contaminated wastewater. The city cónteÅos tnai sùir¡ 

"ìgnäg" 
is not

required by the law. However, in order to exptãin this position, l need io rèv¡ew tne
recent events and understandings leading to this recent cwB directive.
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On Decemler 19, 2010, there were heavy rains on Oahu that resutted in storm
water runoff at WGSL. On December 20, 2010, WMH contacted the DOH, Solid and
Hazardous Waste Branch (SHWB) as d courtesy to notify them of the established
practice of draining storm flows from as heavy aê a 2a-hóur, 25-year storm into the
storm water drain systems required by the WGSL solid waste tri"n"gement permit
No. LF-0182-09 (SWM Permg.

On Tuesday, December 21, 20f 0, CWB inspectors inspected WGSL, with the
assistance of Justin Lottig of WMH who fully disclosed to the ôWe inspectors WMH's
qctio¡ts in response to the storm. The CWB inspectors left without inOícating to WMH
that they had any concerns regarding WMH's actions.

Two days after the cwB inspection, on December 23, zo1a, in response to
WMH's courtesy notification fours days eartier, SHWB inspectors conducted an
inspection of WGSL and expressed concem that they observed that the storm water
had touched municipal solid waste. After speat<ing with Mr. Lottig, tnãsHws
inspectors appeared to be less concemed with wMH's treatmeniof the storm water,
commenting that it was less of a concern given the fact that the entire island was under
a brown water advisory.

Later that same afrernoon, CWB inspectors retumed for a second inspection,
during which they talked again with Mr. Lottig and then requested tnat Wnrtn tafe
samples of the storm water and discontinue ihe d¡scharge of the storm *át r into the
storm water drain systems. WMH complied with both requests. The test results have
since been obtained and confirm that the storm water met state and fedenal standards
for storm water run off, except for naturatly-occurring background concentrations of iron
and zinc, which are typically found in storm water discharges throughout Oahu.

Also that afternoon on December 23, 2010, Joanna seto from the cwB
contacted ENV and instructed ENV to issue a press release stating that there had been
a release of storm water that is potentially coniaminated with leacñate into the Ko Olina
coastal area' She said that this reporting requirement was simitar to the requirement to
issue a press release when there is a sewer spill. Ms. seto did not eiplain the basis for
her conclusion that the storm waterwes potenlially contaminated with ieachate, and
also.mistakenly equated this event with a wastewáter discharge. ENV therefore
declined, explaining that the storm water was not leachate unãer the law, that draining
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the storm watbrflows was an established practice with which DóH was familiar, and
that there was no b.asis for requiring the press release. At approximately g:41 p.m. that
night, DOH issued its own press release advising that WGSL had 'Uischarged'a ¡arge
quantity of storm water potentially contaminated with landfill waste to the pacific
Ocean."

_On-J_anuary-1?,2011, twenty-foy{ days afterthe initialdischarge of storm water,
Mike Tsuiifrom CWB contacted ENV, Ðivision of Environmental euaity, and \A/MH,
directing them to post signage regarding "contaminated water" from WGSL if an event
similar to the December 19, 2010 stormoccured during the cunently pending flood
advisory issued for Oahu.

ENV's understanding is that the storm water from the December 19,2O1O event
fad no-t "percolated or passed through or emerged from solid waste" as defined in
Hawaii Administrative Rules section 11-58.1 anã was therefore not leachate under thelaw. Instead, DOH believes that the storm water had some (unquantifieJ) contact with
solid waste and that pursuant to Section G, entitled "surface-Wáter Manágement,"
nurnber 2 of the SWM Permit '[s]tormwater that comes in contact with solid waste shall
be managed and disposed of as leachate." Therefore, although the storm water itself
was not leachate under the law, DOH asserts that it was to be treated as leachate as
provided in the SWM Permit.

lf the subject storm water is not drained from the areas of accumulation, WMH
will not be able to continue to operate WGSL, resulting in a potential public health
emergency due to restricted waste collection and dispäsd options foi tne entire island
of Oahu. Thereforg- noJrryithstanding its bel¡ef that thä storm water is not leachate, at
DOH's insistence, ENV agreed to assist WMH in its disposal of the accurnulated storm
water, via the wastewater collection system, into the Waianae and Kailua wastewater
treatment facilities, thus enabling WMH to move forward with the continued operation of
WGSL. This disposal requires ENV to ctosely coordinate and. monitor the disbharge to
ensure that the collection system has ca.pacity to accommodate the additional volüme,
and that the storm_water does not impede the capacity or effective operation of the
treatment plants. Because the storm water was not Ëachate under ihe la* and cannot
generally be disposed of in the collection s1ætem, I exercised my discretion to invoke an
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exception'to Revised ordinance of Honolulu (RoH) sec. 14-ì.g, 'use of public sewers_
Restrictions-Molations," to justfy the disposal at the treatmentia"¡l¡ti"..I

I conferred with the SHWB and.CWB gl lgluarv 11,2011 and ail parties agreedto a plan of action to ensure continued use of WGSL v¡a tne drainint of tfi" 
"""urulatedstorm water into the treatnent plants sö as to facilitate incremental ie-opening of theimpacted E-6 Cell.

Today, the GWB contacted ENV and wMH to demand the posting of signs
rygrning of contaminated water discharges from WGSL, given ttre'preãiJtea rainfall.
CWB cited no authority for this demand-. but the directivJimpties that tne storm water be
!19?led as though it were wastewater The Gity finds no basis for this conõlus¡on in law.HAR section 11-62-06(gxs) provides in rebvãnt part that, "[n]o person orih. owner
shafl cause or allow any wasfewater system to create or coñú¡uirte to . . . ¡w¡astewaterspill, overfloì,ìr, or discharge into surface waters or the contamination or poìlution of statewaters[']" HAR chapter 11-62, Appendix C, section 2.e requires that *hen there arespills tlgt q facility, waming signs are to be posted in the areas likely to be affecteo uy
the spill and where.ou!tic_399ess is possible. we are assuming thaíthis is thepurported legal basis for cwB's directive to ENV and wMH.

However, this is not applicable to the present circumstances because WGSL isnot a "wastewatersysfem" as defined by HAR section l1€2{3:
'Wastewater system" means the category of all wastewater and wastewater
sludge treatment, use, and disposal syståms, inc-luding an wãstãwãier treatment
works, collection systems, wastet¡vater sludge facilities] recycleJ rãt"r systems,
and individual wastewater systems.

t RoH g 14-1.9(a) provides:

No person shall d_ischage or cause to be d¡scharged any storm water, surface water,groundwater, roof runoff, subsurface drainage, or any otírer source of inffow into any publ¡c sewer
:i"] g |]i* -Ty:1.*:li: f,lry:!:1 P F " 

pu.bt ið seryr:

which is connected to the publiò se.wer.

ENV characterizes WGSL as a public proiect aJr! tlrys applied the above exception to enable disposal ofthe accumulated storm water into the treátment facilities.
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The drainage system at WGSL is not a wastewatertreatmenú, use or disposalsysfem' In fact, as indicated above, pursuant to its SWM Permit, WéS¡- is required to
and does have a surface water management system in place. SHWB recognized thatthere would be runoff resulting from siorm eveñts at WdSl and therefoie required the"design, construction and maintenance"of a surface water run-on and run-off control
systern-" lf, as C\Â/B contends, alt runoff from WGSL is automatically \rastewatef'then
there would have b_een no provision for a surface water drainage 

"VJt"r, 
but instead, atlsurface water runoff would have been directed to the sewer system. The fact that DoHinstead required the surface water drainage system direcily nägates the

characterization of runoff as wastewater.

CWB'srequlp1n^en! to post signs is particularly unsetüing to ENV because it isthe first time since WG-SL began operations that CWb ¡s commînlcãi¡ngio ENV andWMH-what appears to be its ænclusion that storm water runofffrom WéSL ¡s baãrrãte,
therefore wastewater, and therqfore requires regulation pursuant to HAR Çhapter 11-62.

We are concerned by what we perceive as a series of unreasonable demands
without any articulated basis in DOH's legitimate regulatory authority. SùWg asserted
first, that accumulated storm water is þaõhate that ñray not ne pumþeo into the storm
drain system, but must be disposed of at the treatmeniplants. înen, tãàay, cwB
asserts even more_ broadly that WGSL's storm water ruàoff requires irrã pdst¡ng of
yarning signs as if it were wastewater. These conclusions are not supported by thefacts or the law, and are contrary to the measures that ENV and wMH have taken overthe y'ears, at DOH's direction and/orwith DOH's approval. (We are in possession ofCWB's latest ema.i!, sent at approximateþ4:00 toóåy, whicti inconealy purports toreiterate matters discussed and agreed upon bcitweó DOH and EÑV, ¡ñc¡uo¡ng
additional requirements relating to storm water management atWGSL. We will addressthe contents of this email tomonow.) -

ENV and WqH 9inçrely appreciate SHWB's and CWB's cooperation to the
extent that it is directed at facilitating removal of the accumulated storm water to enablecontinued use of WGSL and to avert the public health d¡sastei oi n"lingìà shut down
solid waste collection and disposal due to closure of WGSL. fo th¡s enä, so that wemaymost appropriately dispense with the accumulated storm water and manage futurerunoff .in ? y?Y!!at ensures continued operation of WGSL, * r"qu"Jinåt tn" cWB
consult with SHWB and vice versa and that both DOH branches consult with their
respective deputy attomeys general prior to imposing requirements upon ENV and
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WMH. We remain ready, witling, and able to meet with DoH, and look fonrard to altparties working from the same set of assumptions and understandings, fãr maximumprotection of public health and safety.

lf you have any questions or concerns, please feel free to contact me at768-3486.

cc: Refuse
ilfl-aste Management Hawaii

Timothy E. Steinb
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